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Late Bid - The State may not consider a late bid delivered by a private
commercial carrier under the exception set forth in COVAR 21.05.02. 10B
for | ateness due to the “action or inaction of State personnel directing
the procurenent activity or their enployees” unless State action or
inaction is the sole or paranount cause of the | ate receipt.
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OPINION BY BOARD MEMBER HARRISON

Appel I ant, Transportation Safety Contractors, Inc. (TSC), tinely
appeals froma final agency action regarding the | ateness of its bid
in connection wth the Maryland Transportation Authority’ s (MTA)
solicitation for the installation of a closed circuit television
(CCTV) system along 1-95 and 1-895, at the Fort MHenry Tunnel
Bal ti nore Harbor Tunnel, and the John F. Kennedy Menorial H ghway.
For reasons that follow the appeal wll be deni ed.

Fi ndi ngs of Fact
1. The solicitation in question is for Contract No. MA-316-000-006

(Contract) for the installation of Closed Circuit Television

Systens along 1-95 and 1-895, at the Fort MHenry Tunnel,

Balti nore Harbor Tunnel, and the John F. Kennedy Menori al

H ghway. The deadline for tinely receipt of bids was 12: 00 noon
on July 26, 2002.

2. On July 26, 2002 at 12: 00 noon, Keith Duerling, P.E, the MITA s
Director of Engineering, acting as Procurenent Oficer, and
Richard A Pagano, the MITA's Chief of Engi neeri ng
Adm ni stration, unl ocked the MUTA's bid box, which is | ocated on
t he second fl oor of the MUTA s Engi neering building, |ocated at
300 Authority Drive, Baltinore NMD 21222.

3. M. Duerling and M. Pagano renoved a total of nine (9) bids



fromthe bid box and brought theminto the adjoi ni ng Engi neering
Conference Room A statenent was made to all parties present
for the contract’s schedul ed bid opening that no bid opening
woul d be held on that day as the procurenment was under review by
an outside regul atory agency. All parties were told that no
further information was available at that tinme and that all
bi dders would be infornmed when a new public bid opening was
schedul ed.

At 12:35 p.m on that date (July 26, 2002) the MITA recei ved two
(2) late bids via Federal Express delivery: one from Appell ant
TSC and one from Trans Tech Electric, Inc. (Trans Tech).!?
Federal Express is a private comrercial carrier

By certified letter dated July 29, 2002, the MITA in a fina
agency action, rejected TSC s and Trans Tech’s bids as | ate and
returned t hem unopened. 2

TSC appealed this rejection to the Miryland State Board of
Contract Appeals on July 29, 2002.

Inits appeal, TSC contends that, due to a Federal Express plane
crash in Florida, delivery service was disrupted. TSC further
contends that poor weather in Baltinore on the norning of July
26, 2002 contributed to the delay of take-off and |anding of
Federal Express planes in Baltinore. TSC argues that these
factors, as well as the postponenent of the public bid opening,
have caused this solicitation to be “irregular” and that it
shoul d be cancel ed and re-adverti sed.

! Trans Tech also appealed to this Board from afinal agency action regarding the lateness

of itshid. By letter dated August 23, 2002, Trans Tech withdrew its appeal .

2 Thereis no evidence of record that Appellant ever filed a protest under COMAR

21.10.02 concerning the lateness of itsbid. Accordingly, the MdTA final agency action may be
viewed as a nullity, and this Board as lacking in jurisdiction to consider the matter. If the appeal
to the Board is viewed as a protest, we note that protests are required to be filed with the Agency
Procurement Officer. COMAR 21.10.02.02. Because afinal agency action letter (i.e.,
Procurement Officer final decision) was issued that included advise concerning the right to
appeal to this Board in accordance with COMAR 21.10.02.09, this Board docketed the appeal.



8. The review by the outside regulatory agency has now been
conpl eted. The MITA schedul ed a public bid opening, gave notice
to all bidders, and opened the bids (that had previously been
tinmely received) publicly on August 16, 2002 at 11:00 a.m

9. Appel I ant di d not comrent on t he Agency Report and neither party
requested a hearing.

Deci si on

COVAR 21.05.02. 10A - Policy states that: “Any bid received at
the place designated in the solicitation after the tine and date set
for receipt of bidsis late.” COVAR 21.05.02.10B - Treat nent states:
“A late bid, late request for nodification, or |ate request for
w t hdrawal nmay not be considered.”

COVAR 21. 05.02. 10B then sets forth an exception where the only
acceptable reason for a bid's lateness is due to “the action or
inaction of State personnel directing the procurenent activity or
their enployees.” Under this exception the State may not consider a
|ate bid delivered by a private commercial carrier (i.e., Federa
Express) “unless inproper State action is the sol e or paranount cause
of the late receipt.” Mron Energy Services, MBCA 2122, 5 MSBCA
1463(1999); Anerican Air Filter Co., MSBCA 1199, 1 MSBCA 189(1984);
see also The Tower Building Corp., MSBCA 1057, 1 MSBCA 113(1982).

In this procurenent, the solicitation provided that “bids w |
be received until twelve (12) noon on the 26'" of July, 2002, in the
Bid Box of the Maryland Transportation Authority Engineering
Building, 2" Floor, located at the Francis Scott Key Bridge,
Bal ti nore, Maryland.”

Bi dders are responsible for choosing the nmethod and manner in
which they transmt their bids. Anerican Air Filter Co., supra
Viron Enerqgy Services, supra;, Pioneer G| Conpany, Inc., NMSBCA 1060,
1 MSBCA 116(1982). Utimately, “it is the responsibility of a vendor
to get its bid to the appointed place in a tinely manner.” Del marva
Drilling Conpany, MSBCA 1096, 1 MSBCA 136 at p.4(1983).

Appel  ant chose to use Federal Express, a private comercia
carrier, and State action was not the sole or paranobunt cause of the




| ate recei pt. A Federal Express plane crash and bad weat her were the
al | eged causes of delay. Neither involved a State enployee. Thus
t he exception set forth in COVAR 21.05. 02. 10B does not apply.

Appel l ant also contends that by rejecting its late bid, MTA
“altered” its bid procedure and that the MITA shoul d re-advertise the
procurenent as it should be considered “irregular.” This positionis
sinply incorrect. Late bids are to be rejected (absent the exception
not present here) and returned unopened to bidders. This is what
occurred. As stated above, Appellant’s bid was |late and its | at eness
was not due to the “action or inaction of State personnel directing
the procurenent activity or their enployees.”

Therefore, the MITA had no choice but to reject TSC s |ate bid,
pursuant to COVAR 21.05.02.10. Accordingly, the appeal is denied.

Wherefore, it is Ordered this day of Septenber, 2002 that
t he appeal is denied.

Dat ed:

Robert B. Harrison |11
Board Menber

| Concur:

M chael J. Collins
Board Menber

Certification



COMAR 21. 10.01. 02 Judicial Review.

A deci sion of the Appeals Board is subject tojudicial reviewin
accordance with the provisions of the Adm nistrative Procedure Act
gover ni ng cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwi se provided in this Rule or by
statute, a petition for judicial reviewshall be filed within 30
days after the | atest of:

(1) the date of the order or action of which review is
sought ;

(2) the date the adm nistrative agency sent notice of the
order or action to the petitioner, if notice was required
by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by lawto
be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.

| certify that the foregoing is a true copy of the Maryl and
State Board of Contract Appeals decision in MSBCA 2301, appeal of
Transportation Safety Contractors, Inc. under MITA Contract No.
MA- 316- 000- 006.

Dat ed:

Loni Howe
Recor der



